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out hesitation ; for the laws of trade are 
made and exist for the protection and 
convenience of trade, and they should not 
tolerate rules which have the effect to 
border the chambers of commerce with 
legal pitfalls. * * * 

" Some stress was laid by the defend- 
ants upon the fact that two kinds of 
wheat are mentioned in the receipt, and 
there is no specification of the quantity 
of each to be held. The circumstances 
explain this, for they show that the two 
kinds were mixed in grinding, and it 
was evidently contemplated that flour 
rather than wheat should be held. In 
the absence of any specification of the 
quantity of each kind that was to be 
held, the legal construction we think 
would entitle the pledgee to an equal 
amount of each kind if it remained un- 
manufactured. The return of the officer 
shows that he found no red wheat, and 
but 3051 bushels of white wheat. For 
the remainder he took an equivalent in 
flour according to the terms of the re- 
ceipt." 

See also Cochran v. Ripy, 13 Bash 
(Ky.) 495 ; Ferguson, Jr., Assignee, v. 
Northern Bank of Kentucky, 14 Id. 555; 
Gibson v. The Bank, 11 Ohio St. 311 ; 
Rice v. Cutler, 17 Wis. 351 ; Whitney v. 
Tibbits et at., Id. 359 ; Shcpardson v. 
Cary, 29 Id. 34 ; Nat. Bank of Green 
Bay v. Dearborn, 115 Mass. 219 ; Cool 
v. Phillips, 66 111. 216 ; Taylor v. Tur- 
ner, 87 Id. 296 ; Osborn v. Koenigheim, 
57 Tex. 91 ; Dougherty v. Haggerty, 96 
Penn. St. 515. 

The conclusions which the writer de- 
duces from his examination of the author- 
ities, are, First: That while possession by 
the pledgee is a necessary condition of 



the existence and continuance of a pledge, 
yet that that possession is not required to 
be actual physical possession. The hold- 
ing of a recognised symbol of title, a bill 
of lading or a warehouse receipt is suffi- 
cient. And the owner of goods, if a 
warehouseman, can pledge the same by 
delivering his own warehouse receipt to 
the pledgee. 

The qualification of this last proposi- 
tion, that the pledgor must be a ware- 
houseman, seems to have been overlooked 
in the consideration given by the judges 
deciding them to some of the cases cited. 
That the pledgor is a warehouseman and 
the instrument, a warehouse receipt 
should be shown by pleadings and proof. 
Shepardson v. Cary, supra ; Thome v. 
First Nat. Batik, 37 Ohio St. 254. 

Second : That segregation from a 
uniform mass is no more required in the 
case of a pledge by means of the trans- 
fer of a warehouse receipt, than in the 
case of a sale thereby. Where the 
pledgor is a warehouseman, the world 
has notice from that fact that the legal 
possession of the goods in his warehouse 
is probably in another, although the phy- 
sical possession and control of them is 
in himself : if he be not a warehouseman 
and yet desire to pledge bulky articles 
not easily susceptible of actual delivery, 
he must, at least, clearly and unequivo- 
cally designate the articles pledged, so 
that third persons need not be deceived. 
Anderson y. Brenneman, 44 Mich. 198 ; 
Reeder v. Machen, 57 Md. 56 ; Collins 
v. Buck, 63 Me. 459 ; Thompson v. Dol- 
liver, 132 Mass. 103 ; Crawford v. Davis, 
99 Penn. St. 576. 

Benjamin H. Lowky. 

Philadelphia. 



United States Circuit Court, S. D. Ohio. 

BANKS et al. v. MANCHESTER. 

A statute appointing a state reporter, authorizing the secretary of state to contract 
for the publication of his reports and giving to the contractor the exclusive right to 
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publish the same confers no right to copyright, nor any exclusive right to publish, 
the opinions of the court. 

Quere, whether the state, through its reporter, can secure a copyright in the 
opinions of its judges. 

In Chancery. Hearing on bill and answer. 

Sage, J. — The complainants, partners under the style of " Banks 
Brothers," and law-book publishers at the city of New York, are 
contractors with the state of Ohio for the publication of forthcoming 
volumes forty-one and forty-two, Ohio State Reports. They seek 
to enjoin the defendant, who is the proprietor and publisher at Co- 
lumbus, Ohio, of the "American Law Journal," -from publishing 
therein any of the decisions and opinions of the judges of the 
Supreme Court of Ohio, or of the Supreme Court Commission of 
Ohio, in cases which are to be reported in either of said volumes. 

It appears from the bill that under arrangements made with the 
complainants by the proprietor of the " Ohio Law Journal" and the 
" Weekly Law Bulletin," copyrighted advance publications of said 
decisions are made at Columbus in supplements to those periodicals. 
The copyrights are secured by the official reporter in pursuance, it 
is averred, of the duties of his office, and for the benefit of the 
state of Ohio, and the protection of the rights and interests of the 
complainants under their said contract. 

The complainants charge that the defendant has unlawfully 
infringed said copyrights by republishing said decisions, and that 
he has declared to them in writing his intention to continue so to do ; 
wherefore they pray that he may be restrained by injunction. 

The respondent answers admitting the publication of the opinions 
and decisions referred to in the bill, but avers that they are solely 
and exclusively the productions of the judges of the Supreme Court 
of Ohio, and of the Supreme Court Commission of Ohio, that the 
judge to whom the duty is assigned to prepare an opinion, prepares 
also the statement of the case and the- syllabus, the latter being 
subject to revision by the judges concurring in the opinion ; that 
the duty of the reporter is limited to preparing abstracts of argu- 
ments of counsel, tables of cases, and indexes, reading proof, and 
in arranging cases in their proper order in the volumes of reports 
of said courts, for all which he is paid out of the treasury of the 
state a stated annual salary, fixed by the law, and that he has no 
pecuniary interest in the publication of said reports. The respon- 
dent admits that he intends to continue said publications, but denies 
that the reporter has any right or authority to secure a copyright 
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upon the publications described in the bill, or that said copyright 
was secured by him for the benefit of the state of Ohio or for the 
protection of the rights of the complainants. 

The respondent also avers that complainants, for the consideration 
of §600, contracted with the proprietors of the " Ohio Law Journal" 
and of the " Weekly Law Bulletin" to give to them the exclusive 
right to publish in said periodicals said opinions and decisions, and 
to protect said pretended right by commencing and prosecuting at 
their own cost such suits as might be necessary therefor, and that 
therefore the complainants have no interest in the result of this 
controversy. 

The provisions of the statutes of Ohio bearing upon the ques- 
tions involved are referred to in the bill and in the answer. 

The cause came on for hearing on the bill and answer. 

Sect. 437, Revised Statutes of Ohio, empowers the secretary 
of state when authorized by resolution of the general assembly to 
contract with any responsible person or firm to publish the reports 
authorized by law, and to furnish for the use of the state the num- 
ber of copies required to supply the state, at a cost not to exceed 
91.50 per volume, and the number of copies required to meet the 
demands of the citizens of the state, at a cost not exceeding $1.75 
per volume : also to furnish advance sheets as provided in sections 
430 and 431. Sect. 437 further provides that " such contractor 
shall have the sole and exclusive right to publish said reports, so 
far as the state can confer the same," during the period of the con- 
tract. 

Sects. 429-435 provide for the printing and binding of the vol- 
umes of reports under the direction of the supervisor of public 
printing. These sections do not apply when, as in this case, the 
secretary of state is authorized to make the contract as provided in 
section 437. 

Sect. 436 requires the reporter to secure a copyright for the use 
of the state for each volume of the reports published under the pro- 
visions of sects. 429-435, but the duty of the reporter is limited to 
securing a copyright "for each volume of the reports so published." 
No such duty is imposed upon him with reference to volumes pub- 
lished under contracts made by the secretary by virtue of the pro- 
visions of sect. 437. Under that section — which applies in this 
case — the sole and exclusive right to publish the reports, so far as 
the state can confer the same, is granted to the contractor. Nowhere 

Vol. XXXIII.— 66 
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in the statute law relating to the publication of reports is authority 
given to the reporter or to any other person to acquire a copyright 
in the decisions or opinions of the judges. This is significant in 
view of the unanimous opinion of the justices of the Supreme 
Court of the United States in Wheaton v. Peters, 8 Pet. 668, that 
no reporter has or can have any copyright in the written opinions 
delivered by that court. The legislation in the state of Ohio must 
be considered to have been enacted with reference to that opinion, 
and therefore to have been intended to limit the provisions above 
cited to the volumes of reports, and to exclude copyrights of the 
opinions of the judges. It is in accordance with sound public 
policy, in a commonwealth where every person is presumed to know 
the law, to regard the authoritative exposition of the law by the 
regularly constituted judicial tribunals as public property, to be pub- 
lished freely by any one who may choose to publish them. And 
such publication may be of everything which is the work of the 
judge, including the syllabus and the statement of the case, as well 
as the opinion. The copyright of the volume does not interfere 
with such free publication. It protects only the work of the 
reporter — that is to say, the indexes, the tables of cases and the 
statement of points made and authorities cited by counsel. Whea- 
ton v. Peters, 8 Pet. 653 ; Little v. Gould, 2 Blatchf. 165 and 362 ; 
Chase v. Sanborn, 4 Clifford 306 ; Myers v. Callaghan, 5 Fed. 
Rep. 726 ; s. c. 10 Bissell 139 ; Myers v. Callaghan, 20 Fed. Rep. 
441. 

Counsel for complainants cite Judge Drummond's dictum in 
Myers v. Callaghan, 5 Fed. Rep. 728, that "if an adequate com- 
pensation was paid by the state to the reporter for the work done 
by him in preparing volumes of reports, then whatever property 
there was in the volumes arising from the labors of the reporter 
ought to belong to the state and not to him." 

" Now," says counsel, "in Ohio the state undertakes to pay the 
reporter 'adequate compensation,' and by the statute that amount is 
all he can receive. He has no perquisites. The theory is that the 
state pays him for his labor, and that the result of his labor 
belongs to the state." 

And counsel proceed to claim that " this is precisely the 
theory upon which the state is entitled to the decisions of the 
judges. They are paid a stipulated price or sum for their services, 
and this by their consent — impliedly given when they accept the 
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office — is in full of their services, and the result of their labors is 
the property of the state." Mr. Drone, in his work on Copyright, 
page 161, states substantially the same view, although he says he 
has seen no sound clear exposition of the law governing copyright 
in judicial decisions, and that it has not been expressly declared in 
any modern case that copyright will vest in a judicial decision. Mr. 
Justice Story, one of the judges who concurred in the decision in 
Wheaton v. Peters, said (in Gray v. Russell, 1 Story 21), that 
while it was held in that case that the opinions of the court, being 
published under the authority of Congress, were not the proper 
subject of copyright, it was as little doubted by the court that Mr. 
Wheaton had a copyright in his own marginal notes, and in the 
arguments of counsel as prepared and arranged in his work. 

Whether the state, through its reporter, can secure a copyright 
in the opinions of its judges is. however, not a question arising, nor 
can it be decided in this case. It is sufficient to say that the state 
has not adopted legislation for such copyright, that the enactments 
providing for copyright for the volumes of reports, or of the reports, 
do not authorize copyrights of the opinions of the judges. 

The averments of the answer respecting the contract by and 
between the complainants and the proprietors of the law journal at 
Columbus, which with complainants' consent publish the opinions 
of the judges, complainants binding themselves to protect them in 
their assumed exclusive right of publication, are not material. If 
the reporter had the right to secure copyright in these opinions for the 
benefit of complainants the complainants had the right to make the 
arrangement referred to, and it would be not only the right, but 
the duty of complainants to institute suits for the protection of said 
publishers in their exclusive license. 

But the reporter has no such right. The statute gives him no 
power, no authority or right whatever, with reference to copyright 
of even the volumes included in complainants' contract. 

Whatever sole and exclusive right to publish such reports the 
state could confer, was by the express terms of the statute, conferred 
upon the complainants. As held in Myers v. Callaghan, the re- 
porter is entitled, in the absence of express legislation to the con- 
trary, to copyright his volumes of reports, to the extent that the 
same consist of the work of his own hand, notwithstanding he may 
not have a copyright in the opinions of the court. And in this case 
he might secure copyright in the volumes of reports, not for his own 



524 



BANKS r. MANCHESTER. 



benefit, but for the benefit of complainants, but the copyrights he 
has attempted to secure in the opinions of the judges are worthless. 
The bill will be dismissed at complainants' costs. 



The foregoing case follows the uni- 
form line of decision in America, that no 
person can have copyright in judicial 
opinions. Though the point has not been 
directly passed upon in any modern En- 
glish case there seems no reason to doubt 
that the law is now the same there as here. 
Formerly, the House of Lords used to 
forbid any report of State Trials, except 
that authorized by itself ; and it was long 
a custom, no doubt arising as much from 
etiquette as from law, that the author of 
a book of reports should obtain the 
judges' sanction to his work. (Gurnt.y 
v. Longman, 13 Vesey 493. Drone on 
Copyright 159JF). 

The further question, alluded to in the 
principal case, whether the state which 
employs the judges may claim copyright in 
their judgments, has never been decided. 
This right was formerly exercised in 
England, but it is to be suspected, that 
according to the political doctrines of the 
times it was based rather on royal prerog- 
ative — similar to that by which the 
printing of law-books and bibles was 
confined to the king's patentees — than 
on the doctrine of property in the state, 
as Mr. Drone appears to think. 

The authorized Law Reports of our 
states are often published by an official 
reporter, who takes the copyright and 
makes what he can out of the book, sub- 
ject to a contract to deliver so many 
copies to the state free of charge, and in 
the sale of the book not to exceed a 
certain price per copy. Another method 
is for the reporter to receive a salary, the 
publishing of the reports being given out 
by contract and the copyright held by 
the secretary of state or other officer in 
trust for the state. The Ohio statute in 
the case before us belongs to this class, 
and the dictum of Judge Drummond, 
cited by complainant's counsel, is sup- 
ported by a decision in New York (Lit- 



tle v. Gould, 2 Blatch. 365), upon a 
somewhat similar law, in which it was 
held that by paying a salary the state 
became entitled to the copyright, as far 
as the reporter's own work was con- 
cerned. 

The Constitution of New York declares 
that all judicial decisions shall be free 
for publication by any person — a pro- 
vision which by taking it away seems to 
recognise a right of property in the 
state. 

On the whole it seems reasonable to 
conclude that by paying a compensation 
to her judges the state acquires copy- 
right in their decisions, and by express 
legislation to that effect may control their 
publication. 

Both in point of law and as a subject 
of literary inquiry the matter of copy- 
right in legal works is interesting. One 
reason for this is to be found in the char- 
acter of legal writing, which offers little 
scope for beauty of style or originality, 
and draws its materials from common 
sources, where it does not levy directly 
upon the labor of other authors. The 
cases will repay a review in detail. 

In Butterworth v. Robinson, 5 Vcs. 709, 
the proprietors of the " Term Reports" 
applied for an injunction to restrain the 
sale of an Abridgment of Cases in the 
Courts of Law. Except in colorably 
leaving out parts, as the arguments of 
counsel, the book complained of was a 
mere copy of cases in the Term and other 
reports. To give the appearance, of a 
new work the chronological order of 
cases was changed to an alphabetical 
one. Lord Loughbobough said it was 
"an extremely illiberal publication," 
and granted an injunction. 

In 1838 arose the question of Leading 
Cases. (Saunders v. Smith, 3 Mylne & 
Craig 711.) The complainants held the 
copyright of several reports which they 
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claimed were pirated by vol. 1, part 2 
of "Smith's Leading Cases." It was said 
that cases had been transferred entire, 
and that the work would become a sub- 
stitute for the regular reports. The in- 
junction was refused, partly on other 
grounds, and the parties were remitted 
to an action at law to settle the question 
of piracy. Lord Cottenham semed to 
lean in favor of the defendants, saying 
that whether or not there was a piracy 
in the present case, the same method had 
been employed in other works, in Chitty 
on Bills, for instance, where cases taken 
from other works were printed at length. 
The value of Smith's Leading Cases, he 
continued, arose not from the report but 
from the laborious and learned notes for 
which the report served as a starting- 
point. The same chancellor, in a contest 
between two treatises on Passing Bills 
through Parliament, declared that piracy 
did not depend upon the quantity of 
matter taken but its value. Dramwell 
v. Haleomb, 3 Mylne & Craig 737. 

In Sweet v. Denning, 16 C. B. (81 E. 
C. L. R.) 459, the "Jurist," which by 
a staff of lawyers paid for the service, 
reported the current decisions of the 
courts, sued the "Monthly Digest," a 
digest of current decisions. The former 
periodical published head-notes to the 
opinions, and the "Monthly Digest" 
adopted these verbatim. The majority of 
the court held that there was a piracy, 
agreeing with Jervis, C. J., who thought 
that each report was in fact double, the 
report in full being an expansion of the 
head-note. If the short report could be 
appropriated, why not the longer ? One 
could not avail himself of another's labors 
merely by compiling them so as to form a 
digest — he must apply his own brain to 
extracting the principle of the decision, 
and dress it up in his own language. 
The case at bar was a mere mechanical 
stringing together of notes made by 
others. Crowdek, J., concurred with 
some hesitation, doubting if the object of 
the " Monthly Digest" did not differ from 



that of the " Jurist," and whether head- 
notes could be considered short reports. 
Macle, J., dissented, on the ground 
that the Digest had au object different 
from that of the Jurist, namely, to assist 
those who consulted it in finding cases. 
He further held that a head-note, instead 
of being a report in brief of the case, was 
a statement of the principle decided, 
which was not the same as a report. All 
the judges admitted that the line to be 
drawn in the case between piracy and 
not piracy was a difficult one. 

In Bodges v. Welsh, 2 Irish Eq. 266, 
Crawford and Dix were the authors of 
a series of reports. The defendant pub- 
lished a book, Reports of Cases on Reg- 
istry of Electors, in which be took from 
Crawford and Dix many cases relating 
to that subject. In some cases the re- 
ports were taken verbatim, in others the 
wording was different, one difference 
consisting in the fact that the defendant's 
head-notes were statements of the prin- 
ciple involved, and the report a con- 
densed one, while in Crawford & Dix's re- 
ports the head-notes were what in the 
preceding case C. J. Jervis called a 
report in brief, and the report was more 
extended. The defendant always gave 
a reference to the report in Crawford & 
Dix from which he borrowed. The court 
held, that there was no difference in the 
rules applicable to a reporter of judicial 
proceedings, and a historian, for instance ; 
both must use care, often referring to 
original documents, and the work of one 
might just as well be pirated as that of 
the other. Whatever the law might be 
as to Treatises, the work complained of 
was not a Treatise but a Book of Reports 
on a special subject, and it was an in- 
fringement, because it took, not a few 
cases for illustration, but all the cases on 
registry. Nor were they taken for the 
purpose of annotation, but without note 
or comment. As well might the compiler 
of a book of poems take all his matter 
bodily from another collection. That 
the defendant's book was a useful one, 
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and made without dishonorable intention, 
could not influence the question. 

In Banks v. McDivitt, 13 Blatchf. 
163, the plaintiffs published a book of 
Rules of Practice, with notes of decisions 
and references. Afterwards the defend- 
ant issued a book of Revised Rules, 
copying the citations in plaintiffs book 
with additional ones of his own. Most 
of his notes were identical in substance 
and arrangement with those of the plain- 
tiffs. Shiphan, J., held that there was 
an infringement, it being evident that the 
plaintiffs book had been resorted to to 
save the time and toil which original in- 
vestigation would cost. The citations 
followed the same order, and the index 
was almost a re-print of that in the plain- 
tiff's book. 

In Myers v. CaUagban, referred to in 
the text, the defendants published an an- 
notated and condensed edition of Free- 
man's Illinois Reports. While the woik 
gave evidence of independent labor there 
were also tokens that Mr. Freeman's 
volumes had been freely used — words and 
sentences had been copied without change, 
sentences had been altered in form only, 
and there was a similarity in the arrange- 
ment of the two works. Judge Deum- 
mond decided the second work an in- 
fringement, and put the matter as in a 
nutshell when he said that it was a dan- 
gerous thing to sit down with a copyright 
volume of reports before one and try to 
make out an independent report, though 
this could easily be done by the use of 
original sources of information, the re- 
cords, briefs of counsel and such like. 
The judge added that while the paging 
and arrangement of a volume might not 
of itself amount to piracy it ought to be 
taken into account with other matters. 

A single case as to Forms : Alexander 
v. Mackenzie, 9 Scotch Ct. of Session, 
2d scries, 748. Alexander published an 
Analysis of Certain Real Estate Statutes 
with Forms, and afterwards a committee 
of the bar prepared a report with forms 
subjoined, on the same statutes. It ap- 



peared that the statutes gave only vague 
and general directions as to the forms to 
be used, so that the preparation of suit- 
able forms was a work of skill and labor. 
The two sets of forms were alike not 
only in substance but in the very order 
of arrangement, though there were some 
variances seemingly for variance sake. 
Where, for instance, the complainant's 
forms had "(insert date)" the defend- 
ant's would read " (this — day of — )," 
etc. The court ruled that there was an 
infringement, observing that though the 
materials from which the work is made 
are in medio, yet if they are arranged 
in new form the work is copyright. 
And one of the judges pronounced the 
test to be: Did he do the work fairly 
and honestly for himself, though he may 
occasionally have followed in the vestigia 
left by his predecessor ? 

As this note is confined to cases of 
copyright in legal writing we offer but 
one case on the important subject of 
Abridgments, namely, Story v. Holcomb, 
4 McLean 306, in which Judge Story's 
executors restrained an Abridgment of 
his Commentaries on the Constitution. 

Mr. Justice McLean laid down the 
principles that the intent with which the 
infringing work was written, however 
blameless, was of little consequence; that 
a fair abridgment was lawful though 
injuring the sale of the original book ; 
but that a compilation was not lawful. 
He said " To copy certain passages 
from a book omitting others is in no 
just sense an abridgment of it. It 
makes the work shorter but it does not 
abridge it. The judgment is not exer- 
cised in conserving the views of the au- 
thor. To abridge is to preserve the sub- 
stance, the essence of the work, in 
language suited to such a purpose. * * * 
A compilation consists of extracts from 
different authors, an abridgment is a con- 
densation of the views of the author." 
No better statement of the nature of an 
abridgment than this need be asked. 

The question of the ownership of ar- 
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tides in periodicals arose in the Jurist 
and Monthly Digest case before men- 
tioned. On that point the judges were 
unamimous that when a writer furnished 
matter to a periodical and was paid there- 
for the copyright, unless by special ar- 
rangement, belonged to the proprietor of 
the publication. We have already seen 
that a state reporter paid by salary stands 
in this position to the state. (Little v. 
Gould, supra.) 

One or two cases on Legal Treatises 
may be added more as matter of legal 
bibliography than as establishing any 
new principle. In Sweet v. Cater, II 
Simons 572, equity proceedings were 
taken against a book on the Sale and 
Conveyance of Real Property, with Pre- 
cedents, by William Hughes, as being a 
piracy of Sugden's well known work on 
Vendors and Purchasers. The report of 
the case informs us only that the passages 
taken were so many and so lengthy as to 
constitute a piracy, and that the parties 
were remitted to an action at law. 

In Archbold v. Sweet, 5 Carr. & P. 
219, Mr. Archbold, author of the work 
on Pleading and Practice in Criminal 
Cases, sold his copyright to a publisher, 
who issued an edition without Archbold's 
sanction, edited by another hand, full of 
errors, but calculated by the appearance 
of the title-page to pass for Mr. Arch- 
bold's own work. Lord Tenterden in- 
structed the jury upon the errors pointed 
out, and the not very generous verdict 



of five pounds was rendered for the plain- 
tiff, Mr. Archbold. 

Two rules we think may be deduced 
from the foregoing review. 

1. The work must be independent — 
we cannot say original — in performance. 
The author must draw Lis matter from 
original sources, must adopt a plan of 
arrangement for himself, and even in the 
citation of authorities there must be 
something beyond the mechanical labor, 
great as that may be, of verifying the 
volume and page of references taken 
from other works. 

2. The work must be independent in 
its object. In other words, reference 
must be had to the part which works bor- 
rowed from bear in the plan of the book. 
Here lies the difference between a work 
like Smith's Leading Cases, and a col- 
lection of decisions on a special topic 
or a series of annotated reports. The 
design and value of the former work 
consists in the notes, to which the 
cases borrowed serve but as texts ; the 
object of the latter is to make profit out 
of the labor of another by putting it into 
a more accessible form, or adding to its 
instructiveness. 

If the work is thus independent it 
makes no difference if it supplants the 
book upon which it is founded — if it is 
not, the usefulness of the book is no ex- 
cuse for the infringement. 

Charles Chauncey Sat age. 



Supreme Court of Wisconsin. 
WHITE v. MILWAUKEE CITY RAILWAY CO. 

In an action for personal injuries the court may, in a proper case, at the trial 
direct the plaintiff to submit to a personal examination by physicians on behalf of 
defendant. 

Upon a street railway a separate track was used for the cars going in each direc- 
tion, and frogs were so placed as to prevent cars, going in the proper direction, 
from being thrown from the track while going upon or leaving a switch-bridge. A 
loaded wagon having broken down on the bridge upon one of the tracks, a car ap- 
proaching thereon was necessarily lifted to the other track, and being then driven 



